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APPLICATION FOR PATENT TERM ADJUSTMENT 
PURSUANT TO 37 CFR § 1.705 



Dear Sir: 



The applicants hereby request reconsideration of the patent term adjustment 
indicated in the notice of allowance for the above-identified application. Please charge 
Deposit Account No. 502306 for the fee of $200.00 for this application as set forth in 37 
CFR§ 1.18(e). 



Pursuant to 37 CFR § 1.705(b), the applicants respectfully set forth the following 



facts. 



1 . The patent term adjustment calculation for the present application 
shows 774 days due to USPTO delay, and a 224 day delay caused by 
the applicant, yielding a total calculated patent term adjustment (PTA) 
of 550 days (see attached copy of calculation). The applicants 
respectfully submit that they are entitled to a PTA of 774 days, i.e., no 
reduction because there was no delay on the part of the applicant. 

2. The purported applicant delay is based on receipt of a Response to 

Non-Final Action on July 5, 2005, and a mailing date of the 

corresponding Non-Final Office Action of August 23, 2004. 
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3. According to the first page of the Non-Final Office Action of August 
23, 2004 (see attached copy), the Office Action was mailed to 
applicants' previous counsel, Fish & Richardson. 

4. The original Non-Final Office Action of August 23, 2004 was never 
received by the applicants' current representatives. 

5. The applicants properly changed the address of correspondence from 
previous counsel to the firm of the undersigned attorney via customer 
number spreadsheet on or about July 3, 2002 (see attached copy) and 
again on or about September 10, 2002 (see attached copy). 

6. The applicants believed the change of address of (5) was effective 
because: (a) a response to a Request for Status was received by the 
undersigned attorney at the correct address on December 11, 2003 (see 
attached copy); and (b) Examiner Luu contacted an attorney (Sam 
Campbell) with the undersigned attorney's firm regarding a restriction 
requirement on August 16, 2004 (see attached copy of p. 3 of Non- 
Final Office Action of August 23, 2004, no. 5). 

7. The applicants believe that the Non-Final Office Action of August 23, 
2004 was sent in error, and through no fault of their own, to previous 
counsel. 

8. The undersigned attorney for the applicants received a facsimile of the 
Non-Final Office Action of August 23, 2004 from Examiner Luu on 
April 4, 2005 (see attached copy). This facsimile was transmitted to 
the undersigned attorney for the applicants after the Examiner 
contacted the undersigned attorney for the applicants via telephone 
regarding the abandonment of the application. 

9. On May 3, 2005, less than one month from receiving the Non-Final 
Office Action, the applicants filed a Petition to Withdraw Holding of 
Abandonment and a Response to Non-Final Office Action. The 
Petition and Response were received by the USPTO on May 6, 2005. 
(see attached copy of post card). 

10. On May 10, 2005, for reasons unknown to the applicants, the period 
for response of the August 23, 2004 Non-Final Office Action was 
restarted, i.e., the Non-Final Office Action with a new mail date was 
sent to the undersigned attorney for the applicants. 

1 1. On July 1, 2005, less than two months later, the applicants submitted a 
Response to Non-Final Office Action in response to the Non-Final 
Office Action of May 10, 2005. The July 1, 2005 Response was 
received by the USPTO on July 5, 2005 (see attached copy of post 
card). This response was sent after consultation with SPE Pinchus 
Laufer, the SPE to which the applicants' Petition to Withdraw Holding 
of Abandonment was assigned. 
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12. Thus, based on the two points in time from which a response by the 
applicants can reasonably be measured, April 4, 2005 and May 10, 
2005, the USPTO received a proper response in less than three months 
(May 6, 2005, and July 5, 2005, respectively). 

13. The patent resulting from the above-identified application will not be 
subject to a terminal disclaimer. 

14. Accordingly, the applicants respectfully submit there are no 
circumstances during the prosecution of application that constitute 
failure to engage in reasonable efforts to conclude processing or 
examination of the application as set forth in 37 CFR § 1.704, and the 
applicants are entitled to the full 774 day PTA. 

In view of the remarks set forth herein, the applicants believe the patent term 
adjustment should be corrected. Should any issues remain that might be subject to 
resolution through a telephonic interview, the examiner is requested to telephone the 
undersigned. 



I hereby certify that this correspondence is being deposited with Respectfully Submitted, 

the United States Postal Service as First Class Mail in an envelope 
addressed to: Mail Stop Issue Fee, Commissioner for Patents, P.O. 
Box 1450, Alexandria, VA, 22313-1450, on January 3, 2006. 



Attorney for Applicant(s) Date of Signature 




Marc R. Ascolese 
Attorney for Applicant(s) 
Reg. No. 42,268 
512-439-5085 
512-439-5099 (fax) 
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(703) 308-5359 (FAX) 



IF AN INCOMPLETE OR ILLEGIBLE TRANSMISSION WAS RECEIVED, PLEASE CALL: 

THE PERSON WHO SENT THE FAX 
OR GROUP 2300 RECEPTIONIST, (703) 305-3800 



CONFIDENTIALITY NOTICE 



This facsimile message and accompanying documents are intended 
only for use of the addressee indicated above , and may contain 
information that is privileged or otherwise confidential under 
applicable laws. If this transmission has reached you in error, 
please immediately contact the sender by telephone or facsimile at 
the numbers listed above and return the original to us by mail. 
Any copying, distribution or other use or disclosure of this 
information by any one other than the above named recipient is 
strictly prohibited. 
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Applicant(s) v \y 
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UZUNETAL 


Office Action Summary 


Examiner 


Art Unit 
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2141 





Period for Reply 

A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) FROM 
THE MAILING DATE OF THIS COMMUNICATION. 

- Extension of time may be available under Ihe provisions of 37 CFR 1. 136(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- U the period for reply specified above is less than thirty (30) days, a reply within the statutory minimum of thirty (30) days wtfl be considered timely. 

• If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing dale of this communication. 

- Failure to. reply within the sel or extended period for reply wfll, by statute, cause the application to become ABANDONED (35 US.C. § 133). 
Any reply received by the Office later than three months after the maiBng dale of this communication, even if timely Red, may reduce any 
earned patent term adjustment. See 37 CFR 1.704(b), 

Status 

1)13 Responsive to communication(Si filed on 5/1 1/01 to 3/06/02 . 
2a)D This action is FINAL. 2b)S This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayte, 1935 CD. 11, 453 O.G. 213, 

Disposition of Claims 

4) £<] Claim(s) 1-28 isfere pending in the application. 

4a) Of the above claim(s) 22-28 is/are withdrawn from consideration. 

5) D Claim(s) is/are allowed. 

6) E] Claim(s) 1.2.5-9.13 and 17-21 is/are rejected. 

7) g) Claim(s) 3A.10-12 and 1 4-16 is/are objected to. 

8) Q Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) tZ) The specification is objected to by the Examiner. 

10)^3 The drawing(s) filed on 7/30/01 is/are: a)Q accepted or b)E3 objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1.65(a). 

Replacement drawing sheet(s) including the correction is required it the drawing(s) is objected to. See 37 CFR 1 .121(d). 
i i )(ZZI The oath or declaration is objected to by the Examiner. Note the attached Office Action or form PTO-152. 

Priority under 35 U.S.C. § 119 

12)Q Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 1 19(a)-(d) or (f). 
a)D All b)D Some * c)D None of: 

1 Certified copies of the priority documents have been received. 

20 Certified copies of the priority documents have been received in Application No. . . 



3.Q Copies of the certified copies of the priority documents have been received in this National Stage 
application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 



Attachment(s) 

1) EED Notice of References Cited (PTO-892) 

2) CD NoUce of Drafisperson's Patent Drawing Review (PTO-94S) 

3) □ Information Disclosure Staiement(s) (PTO-1449 or PTO/SB/06) 

Paper Klo(s)/Mail Date . 
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5) Q Notice of Informal Patent Application (PTO-152) 

6) □ Other. . 
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Art Unit: 2141 

1 . Claims 1-28 are presented for examination. 



2. Restriction to one of the following inventions is required under 35 U.S.C. 121 : 



3. The inventions are distinct, each from the other because of the following reasons: 
Inventions Group I and Group II are related as subcombinations disclosed as 

usable together in a single combination. The subcombinations are distinct from each 
other if they are shown to be separately usable. In the instant case, invention Group I 
has separate utility such as determine allowed usage for a node for servicing transmit 
and transit traffic, Group II has separate utility such as service transmit and transit 
buffers based on threshold values. See MPEP § 806.05(d). 

4. The inventions are distinct, each from the other because of the following reasons: 

a. These inventions have acquired a separate status in the art as shown by 
their different classification 

b. The search required for one Group is not required for the other Groups 



Claims 1-21, drawn to computer to computer data transfer 



regulating, classified in class 709, subclass 232. 



Claims 22-28, drawn to input / output data buffer, classified in class 



710, subclass 52. 
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For the reasons above restriction for examination purposes as indicated is 
proper. 

5. During a telephone conversation with Mr. Samuel Campbell on 08/16/2004 a 
provisional election was made without traverse to prosecute the invention of GROUP I, 
claims 1-21. Affirmation of this election must be made by applicant in responding to this 
Office action. Claims 22-28 are withdrawn from further consideration by the Examiner, 
37 CFR. § 1.142(b), as being drawn to a non-elected invention. 

6. Applicant is advised that the reply to this requirement to be complete must 
include an election of the invention to be examined even though the requirement be 
traversed (37 CFR 1.143) 

7. Applicant is requested to formally cancel the non-elected claims. 

8. Applicant is reminded that upon the cancellation of claims to a non-elected 
invention, the inventorship must be amended in compliance with 37 CFR 1.48(b) if one 
or more of the currently named inventors is no longer an inventor of at least one claim 
remaining in the application. Any amendment of inventorship must be accompanied by 
a diligently-filed petition under 37 CFR 1.48(b) and by the fee required under 37 CFR 
1.17(h). 
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9. Figures 1-2 should be designated by a legend such as -Prior Art- because only 
that which is old is illustrated. See MPEP § 608.02(g). Corrected drawing sheets are 
required in reply to the Office action to avoid abandonment of the application. The 
replacement sheet(s) should be labeled "Replacement Sheet" in the page header (as 
per 37 CFR 1.84(c)) so as not to obstruct any portion of the drawing figures. If the 
changes are not accepted by the examiner, the applicant will be notified and informed of 
any required corrective action in the next Office action. The objection to the drawings 
will not be held in abeyance. 

10. Claims 2 and 13 is rejected under 35 U.S.C. 112, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention. 

As to claims 2 and 13; it is not clear which "the usage data" is being forward to an 
upstream node. For purpose of examination, Examiner assume that the usage data of 
the node is being forwarded to an upstream node. 

11. The following is a quotation of the appropriate paragraphs of 35 U.S.C. § 102 
that form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(e) the invention was described in (1) an application for patent, published under section 
122(b), by another filed in the United States before the invention by the applicant for 
patent or (2) a patent granted on an application for patent by another filed in the United 
States before the invention by the applicant for patent, except that an international 
application filed under the treaty defined in section 351(a) shall have the effects for 
purposes of this subsection of an application filed in the United States only if the 
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international application designated the United States and was published under Article 
21 (2) of such treaty in the English language. 

or 

(e) the invention was described in a patent granted on an application for patent by 
another filed in the United States before the invention thereof by the applicant for patent, 
or on an international application by another who has fulfilled the requirements of 
paragraphs (1), (2), and (4) of section 371(c) of this title before the invention thereof by 
the applicant for patent. 

The changes made to 35 U.S.C. 102(e) by the American Inventors Protection Act 
of 1999 (AIPA) and the Intellectual Property and High Technology Technical 
Amendments Act of 2002 do not apply when the reference is a U.S. patent resulting 
directly or indirectly from an international application filed before November 29, 2000. 
Therefore, the prior art date of the reference is determined under 35 U.S.C. 102(e) prior 
to the amendment by the AIPA (pre-AIPA 35 U.S.C. 102(e)). 

12. Claims 1-2, 5-9, 13, and 17-21 are rejected under 35 U.S.C. § 102(e) as being 
anticipated by Lothberg et al. (Lothberg) patent no. 6,775,295. 

13. As to claim 1, Lothberg teaches the invention as claimed, including a method for 
servicing transit and transmit traffic in a node of a network, the network including a 
plurality of nodes connected by first and second rings formed by two or more 
transmission media, the method comprising: 

receiving usage data from a downstream node (col. 6 lines 52-59); 
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identifying a first weighted value associated with a provisioning rate associated 
with the downstream node and a second weighted value associated with a provisioning 
rate of the node (col. 6 lines 52-59; col. 9 lines 36-52); 

determining an allowed usage for the node using the usage data and the first and 
second weighted values (col. 7 line 34 - col. 9 line 52); and 

servicing transmit and transit traffic received at the node including limiting the 
servicing of the transmit traffic in accordance with the determined allowed usage (col. 7 
line 34- col. 9 line 52). 

14. As to claim 2, Lothberg teaches determining usage data for the node based on 
the usage data received from the downstream node; and forwarding the usage data of 
the node to an upstream node (col. 7 lines 34-50). 

15. As to claims 5-7, Lothberg teaches receiving the first weighted value with the 
usage data as a scalar from the downstream node; and retrieving the first and second 
weighted values from a table (col. 7 line 34 - col. 9 line 52). 

16. Claims 8-9, 13, and 17-21 have similar limitations as claims 1-2 and 5-7; 
therefore, they are rejected under the same rationale. 
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17. Claims 3-4, 10-12, 14, and 15-16 are objected to as being dependent upon a 
rejected base claim, but would be allowable if rewritten in independent form including all 
of the limitations of the base claim and any intervening claims. 

18. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Le H. Luu, whose telephone number is (703) 305-9650. 
The examiner can normally be reached Monday through Friday from 7:00 AM to 4:30 
PM. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Rupal Dharia, can be reached at (703) 305-4003. The fax phone number 
for the organization where this application or proceeding is assigned is (703) 746-7240. 

Any inquiry of a general nature of relating to the status of this application should 
be directed to the Group receptionist whose telephone number is (703) 305-9600. 

Any response to this action should be mailed to: 

Commissioner of Patents and Trademarks 
Washington, D.C. 20231 



or faxed to: 



(703) 872-9306, (for formal communications; please mark 
"EXPEDITED PROCEDURE"). 



Or: 
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(703) 872-9306 (for informal or draft communications, please label 
"PROPOSED" or "DRAFT"). 

Hand-delivered responses should be brought to Crystal Park II, 2121 Crystal 
Drive, Arlington. VA., Sixth Floor (Receptionist). 
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Fax:' J31 2-439*5099" 


Date: 


Phone: 512-439-5084 


Pages: 


13 (Including Cover Sheet) 


Re: CN Upload for CN 33031 


CC: 




□ Urgent □ For Review 


□ Please Comment 


□ Please Reply □ Please Recycle 



We are in receipt of your spreadsheet to associate your applications/patents with your customer 
number. We have compared the correspondence addresses of the applications/patents numbers 
from the list with the existing correspondence addresses in the PALM database and have 
generated a list of mis-matched addresses (error report). Please see the attached spreadsheet. 

Please review all applications and patents on the attached error report spreadsheet Once you 
have verified whether or not you wish to associate all of these numbers with your customer 
number, please mark them as such on the attached spreadsheet (i.e., yes or no) and fax it back 
to me at (703) 308-2840. Please note that once the Patent Electronic Business Center processes 
the final corrected list, the correspondence and maintenance fee addresses for each application 
found on the corrected list will be associated with the correspondence address from your 
customer number Detailed review and verification of the application and patent numbers 
on the error report list is critical because any application or patent on the approved final 
corrected list that should not have been included will be disassociated from its proper 
correspondence address and assigned to you. 

Notice that if the correspondence address comparison performed by the PEBC turns up a large 
number of applications on the error report, you may be asked to provide a new spreadsheet more 
consistent with the results shown from the error report. 

If there are NO changes to be made, you can just fax me back to let me know that it is ok to 
associate all files with your customer number. 



If you have any questions, please feel free to contact me at 1-866-217-9197 (toll free) or 1-703- 
305-3028. 



Sincerely, 

Keith E. Peterson 
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To: 


Samuel G. Campbell, III 


From: Keith E. Peterson 


Fax: 


512-439-5099 


Date: September 1 0, 2002 


Phone: 


512-439-5084 


Pages: 1 2 (including Cover Letter) 


Re: 


CN Upload for CN 33031 


CC: 



We are in receipt of your spreadsheet to associate your applications/patents with your customer 
number. We have compared the correspondence addresses of the applications/patents numbers 
from the list with the existing correspondence addresses in the PALM database and have 
generated a list of mis-matched addresses (error report). Please see the attached spreadsheet. 



Please review all applications and patents on the attached error report spreadsheet Once you 
have verified whether or not you wish to associate all of these numbers with your customer 
number, please mark them as such on the attached spreadsheet (i.e. T yes or no) and fax it back 
to me at (703) 308-2840. Please note that once the Patent Electronic Business Center processes 
the final corrected list, the correspondence and maintenance fee addresses for each application 
found on the corrected list will be associated with the correspondence address from your 
customer number. Detailed review and verification of the application and patent numbers 
on the error report list is critical because any application or patent on the approved final 
corrected list that should not have been included will be disassociated from its proper 
correspondence address and assigned to you. 

Notice that if the correspondence address comparison performed by the PEBC turns up a large 
number of applications on the error report, you may be asked to provide a new spreadsheet more 
consistent with the results shown from the error report. 

If there are NO changes to be made, you can just fax me back to let me know that it is ok to 
associate all files with your customer number. 

If you have any questions, please feel free to contact me at 1-866-217-9197 (toll free) or 1-703- 
305-3028. 



Sincerely, 




Keith E. Peterson 
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United States Patent and Trademark Office 



Commissioner for Patents 
United States Patent and Trademark Office 
Washington, D. C. 2023 I 
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Date: 12/8/03 



CAMPBELL STEPHENSON ASCOLESE, LLP 
4807 SPICEWOOD SPRINGS RD. 
BLDG. 4, SUITE 201 
AUSTIN TX 78759 



To: Applicant of Serial Number 09854416 (Art Unit 2143) 



We currently project that it will be more than 15 months before this application 
will receive a first office action. This is because the application is classified in a 
technology that has experienced a large filing rate growth over the last few years. 
The Office is addressing the growth by adjusting examination resources accord- 
ingly. You may wish to consult the MPEP (708.02) to see if filing a petition to make 
special is appropriate. 



Customer Service Office in Technology Center: 2100 
Phone Number: 703-305-3900 
FAX Number: 703-872-9306 

Applicant/Attorney Contact Information: A crilW^I>* 9 



Telephone: (512)426-5787 
Fax: (512)794-3601 
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